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BEFORE TH E
SHORELINES HEARINGS BOAR D

STATE OF WASHINGTON

)
)
)
)
)
)
)

CONSTANCE and WALTER NORTHEY,

	

)
)

Appellants,

	

)

	

SHB No . 84- 6
)

v .

	

)

	

FINAL FINDINGS OF FACT ,
)

	

CONCLUSIONS OF LAW AN D
PIERCE COUNTY, JOIiN MARSHALL,

	

)

	

ORDE R
FRANK PUPO, GORDON ERICKSON,

	

)
and C . NEIL LINDSTROM,

	

)
)

Respondents .

	

)
)

This natter, the request for review of a shoreline substantia l

development permit granted by Pi er ce County to John Marshall, et al . ,

cane on for hearing before the Shorelines Hearings Board, Gayl e

Rothrock, Lawrence J . Faulk, Rodney Kerslake, Nancy R . Burnett, an d

A . M . O ' Meara, convened at Gig Harbor, Washington, on June 15, 1984 .

Administrative Appeals Judge William A . Harrison presided .

IN THE MATTER OF A SHORELIN E
SUBSTr'NTIAL DEVELOPMENT PERMI T
GRANTED BY PIERCE COUNTY T O
JOHN MARSHALL, FRANK PUPO ,
GORDON ERICKSON, and C . NEI L
L I IIDSTROf l ,

S F ti o 99 :5-03-B-67



A p pellant Constance Northey appeared and represented herself .

Respondent John Marshall, et al ., appeared by their attorney George F .

Marsico . R e s pondent Pierce County appeared by Robin Jenkinson, Deput y

Prosecuting Attorney . Reporter Marcia Erwin recorded the proceedings .

Witnesses were sworn and t e stifi e d . Exhibits were exal°1ined . From

testimony heard and exhibits examined, the Shorelines Hearings Boar d

crakes t!- e s e

:IilbINGS OF FAC T

i

This matter arises on Gig arbor in Pierce County .

I 1

Gig Harbor is a natural refl.

	

for small boats . There are man y

docks and moora g es within it .

14

	

T

15

	

Th e site in question is o p posite (across the bay from) the Town o f

16 i

	

Gig Harbor . The adjacent waterfront ownership near the site consist s

of (a) a public boat launch, (b) the residence of appellants N orthey ,

and (c) the residences or respondents Marshall, Pupa, Lindstrom, _r_d

Erickson . These respondents have agreed to shar p a joint-use dock fo r

moorage of their pleasure craft . They p resently own six pleasur e

craft from 15 to 32 fe et in length with draft from eight inches t o

four feet .

I v

Respondents Marshall and the others own a combined 400 feet o f

4aterfront . There is a common bulkhead across their four lots . It i s
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1

	

approximately 150 feet from their bulkhead to the line of mean lowe r

2

	

low water . A dock 150 feet long would be unusable for moorage .

3

	

Dredging to provide moorage at a 150-foot dock would be both extensiv e

4

	

and likely to fail or require constant maintenance .

V

The development proposed by !Marshall and the others consists of a

dock: and float 200 feet long . This length, combined with dredging o f

920 cubic yards would provide a six-foot depth beneath the final 5 0

feet of the float . The final 50 feet of the float would be "U" shaped

to provide four moorage spaces, one for each applicant . The propose d

developm e nt would by built at bulkhead level for its initial 32 feet ,

then rest on the tidelands or float for the remaining 168 feet . I t

would be no more than minimal height over this 168-foot portion ,

excepting 7 piling .

V I

On February 17, 1983, res pondents Marshall and the others applie d

to Pierce County for a shoreline substantial development permit .

Pierce County issued a proposed declaration of non-significance unde r

the State Environmental Policy Act . This was reviewed by the Stat e

Department of Fisheries which made no adverse comment except tha t

dredging should not occur from March 15 to June 15 to protect juvenil e

salmon . Pierce County then entered a final declaration o f

non-significance .

VI I

,ppellants Morthey view the opposite shore of Gig Harbor fro m
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their residence . Their lateral view, towards the opening of the bay ,

would include the proposed joint-use dock, float and moored pleasur e

craft . Th e presence of t ;ile proposed development would not undul y

impair their view .

VII I

The shoreline in question is traversed by fishermen and win d

surf e rs . The proposed d e velopment would not substantially interfer e

with nav i g ation by those users of the bay ; neither would the propose d

develo p,lenr substantially inter f e re wit" access to the nearby publi c

boat launch . The boat launch is some 300 feet from the propose d

dev e lopment . The distance from t . ~ proposed d e velopment to the

opposing shore is approximately 1,5_

	

. eet . Most of this distanc e

would remain available to those naviga ag from the boat launch int o

the bay, or out of the bay, and the sa^e LI return .

I X

The proposed development is in the rural-residential enviro me . . ..

under the Pierce County Shoreline Master Program (PCSMP) .

18

	

X

The PCSMP provides, with regard to joint--use docks :

Intent . It is the intent of Pierce County t o
encourage the construction of joint use or community
docks and piers whe n e ver feasible so as to lessen th e
number of structures projecting into the water . To
this end, waterfront property owners are encouraged
to explore the advantages of increased doc k
dimensions which are afforded by the construction o f
a joint or community use structure . PCSMP Sectio n
65 .56 .020, page 56-2 .

1 9
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X I

The PCSMP provides, with regard to piers and docks :

B . Development Guidelines - In lieu of specifi c
standards relating to design, location, bulk and use ,
the following guidelines shall by applied by th e
County's reviewing authority to a site specifi c
project application for Substantial Developmen t
Permit in arriving at a satisfactory degree o f
consistency with the p olicies and criteria set fort h
in this Chapter . To this end the County nay extend ,
restrict or deny an application to achieve sai d
purposes . PCSMP Section 65 .56 .040B, page 56-5 .

;mong these guidelines is :

7 . Joint use p iers and docks .

a. Maximum intrusion into water should be onl y
so long as to obtain a depth of eight feet of
water as measured at mean lower lots water o n
saltwater shorelinesor as measured a t
ordinary high water on fresh wate r
shorelines, except that the intrusion int o
water of any pier or dock should not excee d
the lesser of 15 percent of the fetch or 15 0
fe e t on saltwater shorelines and 40 feet o n
fresh water shorelines .

b. Maximum length parallel to shore shall be a s
determined by the appropriate reviewin g
authority .

c. Minimum separation between the structure an d
the side property lines extended at a righ t
angle to the shoreline of any property no t
sharing in the use of the structure shall b e
as required by the appropriate reviewin g
authority .

d. Joint use piers and docks can be located on ,
or stradling the property line of adjacen t
waterfront property owners when mutuall y
agreed to be the owners in a contract, a cop y
of which must be filed with the applicatio n
for permit .

FINAL FINDINGS OF FACT ,
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e . Joint dock facilities should have no mor e
moorage spaces than one space per waterfron t
owner using the dock .

PCSMP Section 65 .56 .0405 .7 ., page 56-6 .
(Emphasis added .)

XI I

The PCSNP provides, with regard to dredging :

ENVIRONNENT REGULATIONS - USES PERnITTED .

A . Urban, Rural-Residential and Rural Environments .

I . Uses permitt e d subject to the genera l
reg ulations :

a . Dred g ing and disp osal of dredged
material .
PCSMP Section 65 .32 . - 'O, page 32-2 ,
(emp hasis added) .

The general regulations for dredgin g

	

GENERAL REGULATIONS . The folly

	

q regulations

	

apply to dredging activities in all

	

-Alin e
environments .

	

A . Dredging material which will not cagy

	

violatio n

	

of State Water Quality Standards may

	

used i n
permitted landfill projects .

3 . Where regular navigation maintenance dreL_ing i s
required, a long-range plan for disposal site s
shall be filed with the Planning Department .

C. Deep-stater spoil disposal shall be done only a t
approved disposal sites and only when materia l
meets EPA criteria for deposit in open waters .

D. When upland disposal and storage sites ar e
selected, consideration shall be given to th e
effect on wildlife habitat, such site may b e
approved after consultation with the appropriat e
state agency/agencies .

	

(Amended Res . ;19803 ,
June 14, 1977 )

L 5
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E. Disposal sites shall be protected as necessary b y
berms and outlets to remove suspended solids an d
insure that the quality or return water meet s
State Department of Ecology standards .

F. Disposal of dredged material on marshes, swamp s
or bogs is prohibited except in committe d
industrial areas having an adopted comprehensiv e
plan .

	

(Amended Res . #19803, June 14, 1977 )

G. Gravel removal within the high water flow channe l
bed on rivers and streams shall be permitted fo r
habitat improvement as requested by th e
Departments of Fisheries and Game, and fo r
permitted structural installations .

H. Removal of gravel from the high water flo w
channel bed for flood prevention purposes shal l
be permitted . Sand and gravel shall not b e
removed for the sole purpose of obtaining th e
materials .

	

(Amended Res . x19803, June 14, 1977 )

PCSMP Section 65 .32 .020, page 32-1 .

XII I

The PCSMP provides with regard to buoys :

Uses permitted outright : . . .

b .

	

Anchor buoys limited to one per lot owner or on e
per 100 feet of shoreline frontage .

PCSMP Section 65 .56 .030A .1 .b . and -030B, pag e
36-3 and 4 .

XIV

On February 14, 1984, Pierce County conditionally approved th e

proposed development by granting a substantial development permi t

which affirmed the decision of the Pierce County Bearing Examiner .

That permit contains the following conditions :

DEVELOPMENT PURSUANT TO `;HIS PERMIT SHALL B E
UNDERTAKEN PURSUANT TO THE FOLLOUING TErR'IS AN D

CONDITIONS :

FINAL FINDINGS OF rACT ,
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While recognizing that the rights of the adjacen t
property owners should be preserved and protected t o
some extent, and while still allowing the applicant s
to have a reasonable use and enjoyment of thei r
pro p erty, the Examiner might offer one propose d
solution and that would be to place the pier at 15 0
ft ., recognizing of course that the first 36 ft, ar e
permanent with the balance floating, and then t o
provide a 50 ft . extension beyond that . Thi s
extension should be removable in order to allow a
trial basis and thereby determine in fact what th e
interference with the water use and/or the views o f
t ; e adjacent property owners, the Northleys, woul d
be . This trial period would be for a period of 3
months, after 4hich t^e r e would be further hearin g
before the Examiner as to whether or not the doc k
should remain with its 50 ft . extension .

	

If this i s
agreeable with the applicant, then the Examiner woul d
allow the decision to be amended to provide for thi s
temporary extension for a trial period of 3 months .

1 1

1 2
Applicants shall sign a Memorandum of Agreement wit h
the conditions contained in the Examiner's approva l
and _`al e this docL -nt with the ,auditor .

1 3

1 .1

15

Applicants shall cor°-ly with all requirements o f
other permit issuing Iencies .

The existing floats as .

	

iated with the a pp licants '
homes shall oe removed .

1 6

17
Applicants shall adhere to following requirement s
and standards of Ch a p ter 65 ._ .x.;40 B - Development o f
Guidelines Nos . 3, 4, 5, 7a-e, 10 .
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The dock shall o e a floating dock only .

X v

Although the form of the permit has created confusion as t o

whet h er dredging would be allowed during the three-month test, we fin d

that dredging is so allowed by the permit . We note, in this regard ,

the letter of October 12, 1963, from the Pierce County Dearin g

Examiner to appellant's counsel in which he states :

FINAL FINDINGS OF FnC : ,
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If some dredging is required in support of this us e
for the three month period of time, then tha t
dredging is also deemed to be approved .

Were dredging not approved and carried out, the boats could not b e

moored at the proposed dock .

XV I

Appellants Northey filed their request for review before thi s

Board on February 21, 1984 . Respondents Marshall and others raised a n

issue as to the propriety of the test condition included in the permi t

and requested the Board to strike the test condition but otherwis e

affirm the permit . The basis for the request to strike the tes t

condition related to respondents' assertion that first, it wa s

impractical from a financial standpoint to proceed with the necessar y

dredging for the dock without having any assurances that the 200 foo t

dock length would be permitted and second, the apparent purpose of th e

test ; i .e ., to determine the effect of a 200 foot vis a vis a 150 foot

dock, particularly in terms of view blockage, could not be achieve d

since it would be impractical, for a three month test, to secure th e

floating portions of the dock with piling and instead an anchor syste m

would have to be utilized which would not sufficiently secure th e

floating dock sections to allow larger boats to be moored at th e

dock . Such boats mould constitute the major view interferenc e

occasioned by the proposed dock facility since the floating portion o f

the dock would only be approximately one foot above the surface of th e

water .
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XVI I

Any Conclusion of Law which should be deemed a Finding of Fact i s

heresy ado p ted as such .

From these Findin g s of Fact, the Board comes to thes e

CONCLUSIONS Or LA W

I

Appellants, having requested review, bear the burden of proof i n

this proceeding .

	

RCU 90 .58 .140(7) .

I ~

We review the proposed development for consistency with th e

applicable (Pierce County) shoreline master p rogram and the Shoreline

Management Act (SMA) . RCY; 90 .58 .140 .

The proposed development is consistent with the intent of th e

Pierce County Shoreline Master Program (PCSMP) preferring point-us e

docks . PCSMP Section 65 .56 .020, page 56-2 .

I V

Pierce County has adopted a master program provision for dock s

which is permissive rather than mandatory ; that is, " . . .the intrusio n

into water should not exceed . . .150 feet ." PCSMP 65 .56 .0408 .7 ., pag e

56-6 . Despite this, we conclude that s pecial circumstances must exis t

which render a 150-foot dock impractical, and that a longer dock mus t

have no significant additional adverse effect before any longer doc k

can be allowed under this provision .

25

26

27
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V

Special circumstances exist in this case because a 150-foot doc k

would barely reach the water's edge at mean lower low water . Hence ,

it would be a landing place at high tides but not a practica l

moorage . Such a dock, permitted outright by PCSMP 65 .56 .040B .7 ., pag e

56-6, would necessitate the use of buoys for moorage . Each of th e

four a pplicants could maintain a separate anchor buoy under PCSM P

Section 65 .56 .030A .1 .b . and -030B, page 56-3 and -4 (see Findings o f

Fact ;I and XII, above) .

V I

The proposed 200-foot dock has not been proven to hav e

significantly more adverse effect upon view, navigation or publi c

recreation than a 150-foot dock with four anchor buoys .

VI I

Appellants have not proven, on this record, that the propose d

dredging would have a harmful effect, dredging, as proposed, is a

permitted use under PCSMP Section 65 .32 .020 and .030, pages 32-1 an d

18

	

-2 .

VII I

The test condition imposed by Pierce County to determine whethe r

or not substantially greater impacts would result from a 200 foot lon g

dock as opposed to a dock 150 feet in lengtn certainly is meritorious ;

however, in light of the evidence before as, the three-month tria l

period, included as a condition to the permit, is impractical t o

implement and would not accomplish its intended purpose and ,
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therefore, should be stricken . A condition should be added forbi.ddin _

the use of anchor buoys at the residences involved in the

application . This action is necessary to conform the propose d

development to the cited provisions of the PCSMP and the SMA .

I X

Any Finding of Fact which is deemed a Conclusion of Law is hereb y

adopted as such .

Fr-on these Conclusions of the Law the Board enters thi s

9

1 0

1 1

1 0

1 3

14

1 5

1 6

1 7

1 8

1 9

20

2 1

22

23

24

25

26 FINAL FINDINGS OF FACE ,
CONCI-SIONS OF LAW & ORDE R
SHS No . 84-6 -12-



1

2

3

4

5

6

7

8

ORDER

The shoreline substantial development permit granted by Pierc e

County to Marshall and others is reversed to the etent necessary t o

conform it to Conclusion of Law VIII, above . The permit is affirme d

in all other respects . This matter is remanded to Pierce County fo r

reissuance of the permit consistent with this Order .

DONE at Lacey, Washington, this 9a day o f

SHORELINES HEARINGS BOARD

1984 .
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WILLIAM A . HARRISO N
Administrative Appeals Judg e
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2

3

4

5

6

7

8

9

1 0

1 1

1 0

1 3

1 4

1 5

1 6

1 7

1 S

1 9

20

2 1

2 2

2 3

24

25

26

27

disagree with the majority in ordering the reissuance of th e

subject substantial development permit with only the alterations cite d

in Conclusion of Law JI_I . I would remand the p ermit to Pierce Count y

for review of the permit application for a 200-foot, U-shaped, join t

use -ock und e r Conditional Use criteria, or alternately, vacate th e

permit .

;ppellants represented that a 200-foot cock with a horseshoe-shape d

boat tie-up area, which req uires dredging 920 cubic yards o f

intertidal and subtidal -ia"_erial to construct, is the size of doc k

they find possible to _Ise ; that a 157-foot dock or another design i s

not :that they desire . =hey asked th e Pierce County Hearing Examine r

who, at first, approved a 150-foot dock, to reconsider since such a

mooring structure would not oe usable .

The PCSMP, at 65 .56 .040(3)(7)(a) p rovides that intrusion into ::h e

water of any joint-use pier or dock " . . .should not exceed the lesse r

of 15 percent of the fetch or 150 feet on salt water shorelines . . ." .

This serves as a length limit which should be upheld unless a doc k

project can pass the tests of conditional use criteria .

	

Otherwise ,

there is no 7 ood basis for determining whether a longer loci. i s

allowable and in the public interest . The hearing examiner' s

str a g gle, und e r_ his first reconsideration, to articulate a reasonabl e

solution resulted in an unworkable three-month test period because h e

had no real Jse regulations availaule to employ in determining a
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result under such a request for reconsideration .

The requirements In the SMA at RCW 90 .58 .020 and In the PCSMP a t

65 .56 .040(A) to have permitted projects be consistent with th e

policies of the Act and of the PCSMP are not met . They are mor e

generalized criteria and become the only ones available to a permi t

reviewer in any point-use dock application In Pierce County, unles s

conditional use Is acknowledged to be a necessary part of the review .

Here the project does impair views of the Narrows and parts of th e

Harbor, does interfere with the public's use of and access to surfac e

waters (particularly fishing, canoeing, and windsurfing), and ampl e

adequate nooraye and public launching facilities exist . A doc k

exceeding 150 feet In length as set forth In the record made in thi s

case fails these policy consistency tests .

While Gig Harbor Is known for its boat havens and ample moorag e

(buoys, marinas, docks), there is nothing in that reputatio n

compelling a stretching of or experimenting with the PCSMP and the SM A

to entertain, only under substantial development permit review, a n

oversize dock on a gently sloping intertidal area when there are s o

many satisfactory and easily available alternatives and so man y

potential adverse impacts .
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